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Dear Senator Whitmire: 

You have requested our opinion as to whether a salaried municipal police officer is 
eligible to serve simultaneously as a salaried municipal judge in a different city, including a 
city which is located in the same county as the city in which he is employed as a police 
0ffiC.K 

In a recent opinion addressed to you, Letter Opinion No. 93-27 (1993), we said 
that a municipal police officer is not as u mutter o~knv barred from serving as an elected 
commissioner of another city in the ssme county. We noted there that, although the 
question of whether a police officer holds an “office” for constitutional purposes ultimately 
requires the resolution of factual inquiries which we cannot address, it is also the case that 
“under ordinary circumstances, a municipal police officer performs his duties under the 
direction and control of others, and thus, does not hold an ‘office.‘” See Attorney General 
Opiion DM-212 (1993). This result, which we today aflhm, is equally applicable to the 
circumstances you now present, and thus, article XVI, section 40 of the Texas 
Constitution is ordmarily not sn impediient to a police of&et% serving in the capacity of 
municipal judge in a different city. 

Letter Opinion No. 93-27 also considered the effect of that portion of the 
common-law doctrine of incompatibility referred to as “contlicting loyalties,” and noted 
tht this kind of incompatibility has not been applied to cases in which one position is an 
ofice and the other position is an employmenr. See Attorney General Opinion IM-1266 
(1990). In the situation you pose, the municipal judge is clearly an “officer,” while the 
police officer is probably nor an officer. In our opinion, however, incompatibiity would 
likely result ifthe individual, in his capacity as police officer, regularly appears as a witness 
in the municipal court proceedings of the city which employs him as judge. 

The jurisdiction of municipal courts is set forth in chapters 29 and 30 of the 
Government Code, and in article 4.14 of the Code of Criminal Procedure. Both the civil 
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and criminal jurisdiction of such courts is limited to cases arising within the corporate 
limits of the municipality. 

It is at present the case, however, that “city police officers have coun@-wide 
jurisdiction to arrest offenders.” Angelv. Stafe, 740 S.W.2d 727 (Tut. Grim. App. 1987). 
In this en &nc plurality decision, the Texas Court of Criminal Appeals overturned a long 
string of cases relating to the territorial jurisdiction of a police officerr See a&o Attorney 
General Opinion DM-212 (1993). Thus, there exists the possibility, if not the likelihood, 
that the police officer of whom you here inquire will have occasion to arrest a defendant 
within the corporate limits of the municipality in which he sits as judge. 

Nevertheless, we do not believe that even the probubiliity of such ocumexe is 
sutficient to result in incompatibility us u mutter of law. Unless it can be demonstrated 
that the police officer, in his capacity as police officer, is likely to appear as a witness in 
the municipal court of the city in which he sits as judge. no incompatibility will arise. 
Since that determination is a factual one, the ultiite decision must be made by the 
governing bodies of the two cities. 

In the wake ofAngel, supro, it is clear that a municipal police officer is not as a 
matter of law barred from serving as a municipal judge of a city in a d$erenf county. 

SUMMARY 

A police of&x employed by a municipality is not ur u mutfer of. 
&w prohibited from serving as a municipal judge in a different city, 
either within the sane county or in another county. 

Pick Gilpin 
Deputy chief 
Opiion Committee 

be poop d dwisioos, cpitomizcd by Hwky v. .!bre. U4 S.W.M 1006 (Tcx Cfim, &. 
1950), held &at a peace &cer was empowered to “make a wamniles lmrt mjwhere In the ame: 
Angel, supro, at 132. Anolhu group ofcases, exa@i!iai by Weeks v. &rte, 106 S.W.zd 275 (Tex. t3im 
App. 1937),beld(hatrcitypolicco~~hsdwjurisdictiwtorctorrtddcthcorpontelimioofhir 
municipality. Angel. suprcr, ai 135. A third Icrier, of which Lopez v. Slate, 652 S.W.zd 512 flex. 
App.-Houston [lst Dist.] 1983) afl’d.. 708 S.W.2d 446 is ihsliativc, dalarrd that a municipal police 
dficefs jurisdiction is liiled to the gwgrapkical Limits of his county. Angel, 74CI S.W.2d at 728 n.2. 
prior to Angel, wvcral cowls of appeal had rcachcd ~~afkIing results on the due. But Angel may XII 
itself be Ibc last word: thrrc ~U&CS digcnted, thrrc others filed a “co& and dissenting” opinion, 
oacjusticc”joinedin~and~inpius”rodsnothajurticc”~intherrsult’ 


